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newsletterofthelaw

The articles in this newsletter do not constitute legal advice. The information in this newsletter is merely a guide and
is not a full explanation of the law. The Centre cannot take responsibility for any action readers take based on this
information. When making decisions that could affect your legal rights, seek professional advice.

December 2009

MERLRY CHRISTMAS
AND A HAPDY NEW YEAR

Our office is closed from the 24 th
December 2009 and will reopen
on 7th January 2010.

BEST WISHES

for the Festive Season

End of Another Year

Once again this has been an extremely busy year for
the Centre with the continued growth and development
of the Centre.

In addition to continuing to operate its 2
existing services - the Core (Generalist)
Service and specialist Disability
Discrimination Legal Service (DDLS) - the
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Centre continued with the second year of operation of
its Seniors Legal and Support Service (SLASS).

Core (Generalist) Service

As usual demand continued to be high, with records
(for the financial year ended 30 June 2009) showing the
Core Service provided over 1700 advices, over 120
casework services, over 25 community education
activities and 7 law reform projects during the year.

As always there still however continues to be more
demand for services than could be provided with
existing resources. In addition to limited resources
there continues to be the growing complexity of issues
faced by clients and other factors such as mental
illness, language difficulties and other barriers which
continue to make the provision of services more and
more challenging.

ncreasi
continues

Wi t h ever i ng
services, work also with  various
organisations, to avoid unnecessary duplication of
services offered elsewhere, and further to ensure that
the services offered by the Centre are as targeted as
possible.

Further the Core Service has continued to provide face
to face advices via its 4 outreach programs (serviced
almost exclusively by volunteers). We are extremely
grateful for the assistance which volunteers provide in
relation to these services. Without them such services
would not be able to function.

Disability Discrimination Legal Service

The Centreds speciali st
strongly in the provision of much needed legal services
for people with disabilities who live in North
Queensland. Demand for the DDLS also continues to be
high, with records (for the financial year ended 30 June
2009) showing the DDLS having provided approximately
86 advices, around 56 casework services,
approximately 22 community education activities and 9
law reform projects during the year.

The DDLS has also continued to make and maintain
contacts with relevant individuals and organisations.
The DDLS has also continued to provide quality work,
mai nt ai ni n gprdfile end 2Hputatdod.s

demand

DDL
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Also this year the DDLS undertook a series of trips to
Cape communities. Funding for the trips were made
possible by a one off grant of funds provided by the
Legal Practitionerds I
(LPITAF) in the sum of $9 000.

Seniors Legal and Support Service

The SLASS continued to be an exciting project for the
Centre as a whole as well as the SLASS. The SLASS
continued to focus on promotion and awareness raising
of the still relatively new service to its already
notoriously difficult to reach client base. Such work
included newsletter and newspaper articles and
advertisements, radio segments, attendance at stalls,
community education talks, attendance at various
events. In all the SLASS provided numerous community
education and awareness raising activities during the
year, with records showing activities having been

provided to over 2500 participants.
upon t he Centreds

Service provision undertaken by the SLASS has also
included legal advice and support. The SLASS has
continued to do well in its second year of operation
with records showing it has undertaken 269 advice and
support services and approximately 73 casework
services (including new and existing cases).

Also supporting development of the SLASS has been the
SLASS Reference Group (RG). The RG includes a spread
of representatives from the community and has
provided the SLASS with valuable contacts within the
community and has acted

discussing issues relevant to abuse and exploitation of
older people. We are very grateful for the time which
tge m%m:li)esrs of %hils %rooup ha(\:/eoginvetn itontrbengASS.

Thank you

Many thanks to the staff who performed a
commendable job working extremely well under the
usual pressures of increasing time, financial and other
issues associated with working in community
organisations these days and the challenges that brings
with it.

And of course many thanks t o t he
management committee for their continued support
and commitment throughout the year.
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But as always, we are looking ahead and look forward
to another busy year again next year and to seeing you
all again then!

Premises Available for Rent at Orchid
Plaza

The Cairns Community Legal Centre Inc is currently
looking for a tenant to take over its lease of premises
at Orchid Plaza. Details of premises available for
assighment (rent):

Address: Office 3B, Level 2 Orchid Plaza, 79 087 Abbott
Street Cairns Q 4870.

Area: Approximately 114 m2.
Cost: Currently $205.43 m2 (plus GST).

For further information please call the Centre on 4031
7688.

Don't Like Your Christmas Presents?

After the excitement of Christmas,
many people may find they have
received or bought goods that are
faulty or donét
expectations.

So are consumers always entitled
to a refund? And what are a
C 0 n s U mreegpd@nsbilities on lay-
by products?

Many consumers make the mistake of believing they
can get refunds for goods that they do not want,
this is not always the case.

A consumer is entitled to a refund if the goods:

A have a fault that the purchaser could not have
known about at the time of purchase

A are not the same as the description provided by
the salesperson or advertisement

A do not match the sample shown at the time of
purchase

A do not do the job as the purchaser was led to
believe.

A consumer is not entitled to a refund:

A if there is a simple change of mind or they no
longer want the goods.

Athey realise they candt

A they have found the same item at a cheaper
price elsewhere.

A they knew about the fault before the purchase
A they were responsible for causing the fault.

Some stores will refund an item regardless of
whether the consumer is entitled to one as a gesture
of goodwill. Other stores will give refunds only if

they are legally bound to
consumer s to find out what a
purchasing goods.

Stores that di splay signs
refund on sal e it emd do

product is bought and the consumer was not aware
of the fault at the time, it can usually be returned
to the store for a repair, replacement or refund. If a
consumer does not want a replacement or repair, in
this case, a full refund can be sought.

A cash refund cannot be asked for if the item
purchased was not paid for by cash.

Lay-bys are also governed by specific laws. When
taking out a lay-by, a consumer is entering into a
contract that requires them to abide by certain
conditions set by the retailer. The retailer agrees to
keep the price the same until the item is fully paid
and the consumer agrees to make regular payments
when entering into a lay-by.

If a lay-by agreement is broken, a consumer may
lose the money already paid, as well as the goods. If
the business breaks the lay-by agreement, however,
the consumer is entitled to a refund. A retailer can
dnly&dnéel a lay-by if payments are not made.

Beware the Office Christmas Party

The office Christmas party is often a great way to
socialise with workmates and top off the working
year, but there is also the potential for a harmless
celebration to become a legal battleground.

Health and safety experts warn that office parties
ruin more careers than any other workplace event,
and not just due to opportunities for romantic
misconduct.

Claims of harassment or even violence may arise
through the use of drugs and alcohol at parties.
Alcohol is credited as the main catalyst for
undesirable behaviour, such as offensive comments,
sexual harassment and bullying, all of which have
the potential to lead to legal claims against
employers or other employees.
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Even the usually harmless
6Secret Santabd
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Offensive gifts have the potential to breach anti-
discrimination laws and leave employers liable.

Companies should strive to explain to staff that they
need to be sensitive when giving gifts and that
acceptable behaviour at parties will avoid any
potential for legal action.

Wo r k ecomp&nsation claims can also arise from
these events. Employers need to be aware of the
kind of circumstances in which they would be liable
if an employee attending the annual Christmas
function was injured.

For example, if an employer and some employees
arrange a separate party after work and the
employer buys drinks for the employees on his or her
expense account, an injury resulting from this party
could leave the employer liable.

10" Edition of Queensland Law
Handbook for Sale

Looking for up to date legal information in language you
can understand ?

The Queensland Law Handbook 10 Edition is a plain
English guide to the laws affecting all Queenslanders.
The handbook explains key legal concepts and provides
details of legislation, major cases and where to get
further help. Thirty-six chapters on
a huge range of topics including
employment, neighbours and family
law. $77 or $55 concession with
proceeds going to Caxton Legal
Centre and help to provide free
legal services to people in need.
Order online at www.caxton.org.au
or call 3254 1811.

One National Consumer Law

Thirteen different consumer protection laws is to
become one under a Bill.

The Trade Practices Amendment (Australian Consumer
Law) Bill 2009 introduced a single national consumer
law and starts the process of replacing consumer laws
across Australia and the consumer protection provisions
of the Commonwealth Trade Practices Act 19.

The Bill will also introduce a national unfair contract
terms law that will apply to standard form business-to-
consumer contracts.

In relation to business-to-business contracts, the
Government is reviewing both the unconscionable
conduct provisions of the Trade Practices Act and also
the Franchising Code of Conduct.

Since these reviews relate to business-to-business
contracts, the Government will consider the issue of
business-to-business standard form contracts when
these reviews are complete.

A second Bill, to be introduced in early 2010, will
complete the Australian Consumer Law.

Once fully in place, the national consumer law will
implement a national approach to product safety.
Under the national approach to product safety, a state
imposing an interim ban on a product will notify the
Australian Government immediately. The Australian
Government will then determine whether a permanent
national ban should be made.

The states and territories are to apply the entire
Australian Consumer Law as part of their own laws by
January 1, 2011.

Rights of Public Housing Tenants

Heavy-handed government housing measures to clear
public tenants from their homes could be fought on
human rights grounds if Australia had a federal human
rights Act, according to Australian Lawyers Alliance
director Greg Barns.

Mr Barns was commenting on a situation in North Ryde
and Eastwood where public housing tenants were being
forced out of their homes to make way for medium-
density developments.

OAustralia is the only
without a formal, legal document protecting human
rights, 6 Mr Barns said.
only states to have adopted their own protective
documents, but a federal document would ensure
universal protection for everyone in Australia.

oPeople have a right to |
familiar with and where they have their social
connections. It is important for their health and
well being. 6

Mr Barns said that last
year, in Victoria, a
pregnant single mother
with two children, who
was living in community >
housing, was given an ST <o
eviction notice which didn't provide any reasons for the
eviction, nor all ow her to

=
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http://www.caxton.org.au/

concerns. The Victorian Charter was used (the rights to
privacy and protection of families and children) to
negotiate with her landlord to stop her eviction and
prevent her family becoming homeless.

Human Rights Act

The Public Interest Law Clearing House (PILCH) says the
elderly, people experiencing homelessness, refugees
and other marginalised and disadvantaged groups will
continue to experience significant human rights
violations unless the Federal Government enacts a
human rights Act.

PILCH acting executive director Mat Tinkler said PILCH
had made a number of submissions to the National
Human Rights Consultation, informed by its pro bono
legal work advising disadvantaged clients.

OClients rout i n aerddgor with stariestoh
violations to their basic human rights & people
experiencing homelessness, the elderly, asylum seekers,
people with a disability and racial and religious
minorities are just some of the people that our present
laws fail to protectad equat el y, 6 Mr Ti

o0Our submissions to t he

informed by the experiences of these people, and their
plights clearly demonstrate that Australia needs a
human rights Act that enshrines fundamental civil,
political, economic, social and cultural rights.
Parliamentary accountability means little to someone
who is about to be evicted into homelessness da human
rights Act will improve the practices of government and
promote a 6fair god for al

Seniors and the Law: Accommodation
Changes

There are many legal issues that seniors often run into
and, without the proper legal advice, they can make a
decision that may have negative consequences for
themselves and their loved ones. It is important for
seniors to know all the relevant information to ensure
they and their families are protected under different
circumstances.

For example, a person may decide to transfer the title
in their property to a family member, or to contribute
financially to the extension or improvement of their
property, on the understanding that they will be able
to live there for life. This is commonly known as a
ogranny flat arrangemento.

nkl er
co#é)ﬂl tfautritohner h;la\r)gordﬂeaetr{- on

Centrelink has special rules for these arrangements and
tests to ensure that the arrangement is not being used
to give away large sums of money or assets for the
purpose of increasing pension entitlements.

If a person has to move out
of home to go into
residential aged care on a
permanent basis, their
home is no longer their
principal place of residence
and Centrelink wi | | gi ve
perioddé before counting
They will have an indefinite exemption from having
their former home treated as an asset if their home is
rented and they are paying off the capital of an
accommodation bond by periodic instalments, or if
they are paying or accumulating a debt for an

ro ua%&mn?odation charge.

Legal advice should be sought to ensure that your best

interests are protected.
sai d.

Legal and Support Service on 4031 7179.

Supporting Whistleblowers

A pivotal report showing how government departments
can better protect whistleblowers has released at the
Australians aQtraljan Public Sector Anti-

Corruption Conference.

It is the second and last major

report of the groundbreaking

Whistling While They Work

project, spearheaded by Griffith

University and supported by the

Crime and Misconduct Commission (CMC),

Commonwealth Ombudsman and other Australian
integrity bodies.

The report offers more than 20 recommendations on
what governments can and must do to better protect
public servants who speak up about public interest
wrongdoing.

The national research revealed that less than 2 percent
of public interest whistleblowers receive organised
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support, even though their value to public integrity is
widely acknowledged.

OWith mor e t han hal f of
whistleblowers estimated as suffering a stressful
experience, including around a quarter reporting
reprisals or mistreatment, there is a huge gap to be
filled in the mor e effective
Professor Brown said.

Recommendations in the report include the need for
better tracking of disclosures, provision of internal
support programs including counselling support, closer
management oversight of how whistleblowers fare,
stronger commitment from senior managers, and closer
relations with external integrity agencies.

The new report provides the basis for a proposed new
Australian standard for whistleblowing programs for
organisations, in partnership with Standards Australia.

Professor Brown called on all governments to introduce
legislative reforms to require government departments
to implement the recommendations.

OAustralia is awaiting the
to a House of Representatives inquiry into how it
should implement its commitments to protect
whistleblowers,d Professor

Moral Hazard Clauses in Sport
Contracts

Moral hazard clauses that allow

sponsors, sports bodies or clubs
to tear up contracts because of a
pl ay eff-fiekl behaviour are set
to become the norm, according to sports
lawyer David Yates.

Mr Yates, who has advised both sponsors and sports
bodies on contractual issues, said neither party was
prepared to continue weathering the increasing
negative publicity brought about by players behaving
badly.

oSponsor s ar e saying they
covered on the back page of the paper rather than
having players splashed across the front page for their
| at est indiscretion, 6 Mr

provi

Yat es

financial climate, sporting bodies are no longer willing
to risk millions of dollars in sponsorship because of bad
publicity. o
al | public interest
Moral hazard clauses in sponsorship agreements can
allow sponsors to immediately withdraw or renegotiate
their financial support if the clubs or sporting
s brganisationf they back anre temidroiled in a major
scandal. Clubs meanwhile are drafting player
agreements that allow them to terminate the contract
of any player behaving badly to head off any such
action by a sponsor. In the past, attempts to squeeze
these situations into standard form termination clauses
have at times met with diffic
protects its brand and reputation. But for a sporting
club, it can offer them a way to read the riot act to
misbehaving players and therefore act more effectively

to keep them in line,6 Mr Yat

While such clauses have occasionally been used before,
they are now likely to be prominent in any future
sponsorship or player contract negotiation.

Federal Privacy Laws Introduced
Rudd Governmentds
The Federal Government has
announced that it will implement
Brd WhargeS a Po(rjtl_on of the
recommendations made in the
Reform

Australian Law
( AL

response

Commi ssion®s
Australian privacy laws.

The fi he

and

of t
Your Information: Australian Privacy L a w
considers 197 of the 295 recommendations made by the
ALRC.

Gover
Prac

rst stage

Cabinet Secretary and Special Minister of State Senator

Joe Ludwi g said the i mpl emer
recommendations would be the most significant reform

of privacy laws since the inception of the
Commonwealth Privacy Act more than 20 years ago.

Senator Ludwig said that the first-stage response looks
at a clear framework for privacy rights and obligations,
w including a deteof privacy priacipkes; alrediafting of the
Privacy Act to make it more accessible; a new credit
reporting framework; changes in health sector
sai d. 0And in a tough
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information flows; and enhanced powers for the
Privacy Commissioner.

Professor Davi d Wei sbrot
information privacy touches almost every aspect of our
daily lives, including our medical records and health
status, our finances and creditworthiness, the personal
details collected and stored on a multiplicity of public
and corporate databases. 0

Teachers in Trouble on Facebook

A revised Code of Conduct for
teachers has been released
following growing concern over
inappropriate relationships with
students. Under the Code,
teachers will no longer be able
to contact students using social networking sites such
as Facebook, MySpace and YouTube, and are being
instructed t o keep

appropriated6 or face

|l oss

It has been reported that, over the last year, the
Queensland College of Teachers heard eight cases
involving inappropriate behaviour of a teacher
contacting students via electronic equipment, and
more than 30 Queensland teachers in the last three
years have had their registration cancelled for
unprofessional relationships with pupils.

The Code of Conduct states that teachers using social
networking sites in their personal time must ensure
that content is appropriate and private, restricting
access to specific people who are not students.
Obscene language, jokes containing sexual references

and sexual exhibitionism would be considered
inappropriate  content according to Education
Queensland.

Many education stakeholders and civil libertarians
support the ban on social website contact, but do not
agree with the crackdown on private content on
personal sites. As it is, social networking sites cannot
really beconsi dered oprivated in

For more information about your legal rights, please
contact your local solicitor.

AM

personal

their

Warnings Against Criminal

Organisation Laws

sai d, 0These days,
Presidents of the Bar Association of Queensland and the
Queensland Law Society have spoken out in opposition
of t he Queensl and
Criminal Organisation Bill, stating that such laws will
lead to abuses of rights and opens the door to police
corruption.

Bar Association of Queensland president Michael
Stewart QC said the Gover nment 0s
targeting criminal  organisations would allow
information which would not stand up in a criminal
trial and would not have to be true to obtain a court
order.

0Thi s i s a watershed
justice system, and looks like a return to the days

before the Fitzgerald |
sites oprivate and

His@c¥ncernd vad 8choed® BY QRidensl@nd ¢diw SBcety
President lan Berry,
this legislation [Criminal Organisation Bill] is that the
court can be forced to make decisions on applications

nqui

who s

Government

new

mo ment

ry

ai

(

based onl vy on 6criminal nt
informants. o
Mr Berry said that, under the Criminal Organisation Bill,
the police could request the Supreme Court to declare
an organisation as criminal and
pl ace ntd od or d 48
individuals, preventing them
from associating with others,
patronising certain places and
holding particular jobs.
0The Governmentds proposed s
for intelligence to be confirmed, or for the police
informanttobeidenti fi ed i n any way, 6
He said that hearings invol vi
be conducted in secret, and accused persons would not
be permitted to hear the evidence against them.

nature.
The discussion in Queensland also came after the South
Australian Supr eme Courtds deci sion

affecting freedom of association.
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Record $200,000 Fine for Carwash
Owner

A car wash and its director have

been fined more than
$200,000 for underpaying five
staff a total of $4,511.

The Fair Work Ombudsman,
who initiated the legal

0Thi s sends a very clear
empl oyers that therefs a
trying t o rip of f your

director Michael Campbell said.

The Car Wash has been fined $184,800 and the
companyds owner and sol e

The $207,900 penalty is a Victorian record for an FWO
prosecution for underpayment of workers.

If you believe you have been underpaid, or for advice
on employment law, contact your local solicitor.

Dealing with Mortgage Problems

I f youdre worried about a
legal advice as early as possible can help you get the
best outcome for your situation. You should get legal
advice immediately if you are having

V > _ problems with debt as strict time

i _ 2‘ > limits apply for some matters.

vl

canot :

If you owe someone money,
Legal Aid Queensland says they

e send you to jail,

o take and sell any property unless they have a
mortgage, or other form of security, or an order from
the court,

e threaten, intimidate or harass you or your family
and friends,

¢ have your children taken from you,

e turn up at your home unless it is at a reasonable
time (usually between 7.30am and 9pm),

high
wor k Bakery Fine fo¥f NoteKeeping Préper

director a

e chase you for money after a certain amount of
time has passed. There are time limits for debt
recovery.

However, they can:

e write to you or call you to demand payment,

¢ take you to court to recover their money,

o take and sell any property they have a mortgage
or other form of security over.

To find out what your rights and obligations are in
relation to money and debt problems, contact the
mecseSnatdr€e 6 & 0 s pHeNcSiCa 1UiPsUtl 0dicSn s u me r

price to be paid for

Employment Records

furt h&he dederal 1 gvprkplace

watchdog has launched a
prosecution  against a
bakery, alleging it failed to
keep proper time-and-wages
records for four former
employees who claimed they

L
P
=

had been underpaid.

Under workplace law, employers must maintain time-

mo rardyvagesrrecerds elating $os amployeegy and formerg
employees and provide the records to workplace
inspectors on request.

I n documents |l odged in the Ch
Court in Sydney, the Fair Work Ombudsman alleges that
the bakery did not make or keep records with sufficient
details to allow Fair Work inspectors to determine
whether four former employees had been paid their

full entitlements.

The prosecution documents also allege that the bakery
failed to comply with a requirement to issue the
former employees payslips containing basic information
within one day of payment of their wages.

Mr Campbell says it is alleged that the bakery
committed nine contraventions of workplace law.

The maximum potential penalty per contravention is
$5,500. Fair Work Ombudsman executive director
Michael Campbell says workplace inspectors requested
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the records of the four former employees after they Raunic said. oWhile we may n

complained they had been underpaid. acquisition, we can certainly put together a strong
argument for fair compensation, and we have done
If you have concerns about your employment conditions that for many clients in recent times in relation to
or record keeping, please contact your local solicitor. various government projects.
Call for National Disability Scheme OWith the enormous infrastru

governments and instrumentalities over the next few
years, many people and businesses are going to have
land and other interests acquired compulsorily. We
already know that notices have been or are about to be
sent for the Regional Rail Link & West of Werribee to
Deer Park as well as the Outer Metropolitan Ring Road,
but there are up to 50 major projects flagged by the

The Australian Federation of
Disability Organisations (AFDO) has
called for the government to
introduce a National Disability
Insurance Scheme.

The National People with Disabilities and Carer Council Government for t he next t wWo
presented the report, 6Shut Rewmitsaid. The Experience of
People with Disabilitiesandthei r Fami |l i es in Australiabd.

0Ther e ar e s o egalrightwfooland awners |
0The O0Shut Outd report showsandothéripartiessafdriclairdantd afedfilen Undwlle that

people with disability have hhs rights 8o beyond Bein Eofhgensatéd Mierelg fbr O
AFDO chief executive Lesley Hall said. land value alone. We have clients all around Victoria

who have benefited from our assistance when their
0cTheydve been limited becausafd whs hh@qbirred fdr PoSdR ThY Sthertiffstructure
limited through lack of work and inadequate income projects.
supports. o

ol t is critical t hat l andown

The proposed insurance scheme aims to cover a variety
of Australians who have profound and severe
disabilities and would be funded by all taxpayers.

arms in the air when they receive a notice of
acquisition. In most cases, you cannot stop the
acquisition itself, but, with assistance, you can obtain
. . . early advances of compensation while still maintaining
However, Australian Lawyers Alliance president Mark

your claim for compensat1on against the acquiring

Blumer has expressed concer n s : 0The issue S
N . governments an authorltles and also obtain Payme
pays?86 | f such a scheme is t be at he ex ense air

) o of your Ieg valuat|on e
and adequate compensation and care for those injured
by someone el seds negligence, we say it i s neither
equi table nor just. o

Compulsory Acquisitions d Know Your
Rights

Compulsory acquisitions lawyer Tony Raunic says
landowners should not feel they need to swallow the
lot being offered to them by governments during the
compulsory acquisition process.

OWe hear al l the time from | and owners who see
themselves as powerless victims i n these cases, 6 Mr
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THANKS

Our thanks goes out to our dedicated and committed volunteers who kindly give their time to the
Centre to assist with the running of our activitie
provide many of the services that it does.

MAILING LIST
If you are not on the mailing list and wish torecei ve future editions of the Cent
removed from the Centreds mailing | ist, pl ease |l et wus
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